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® The Xavier Ccrpcration met on September 30th and signed
the papers deeding the precrerty tc the R. C. A. R, This
deeded prcperty consisted not only of the criginal prcperty

PY deeded on March 30, 1962, and recorded on April 13, 1962, but
alsc the contigucus land costing $8300C acquired by deed on May
31, 1962. ¥Fr. Jchn rerdiejus, whc was absent from the trustees

® meeting of September 30th, acquiesced in the prcceedings by
attestation. Copies of all material was placed in the province
and Xavier archives.

°® On Octcber 5th, Mr. Dclan presented his bkill for
sarvices, including his cash disbursements for $90.45, for a
tctal of $3,590.45. To simplify (and more) the pvayment, he

Py enclecsed a check fer the same amcunt as a gift from an anonymous
doncr. This check could be used to reimburse him without any
diminution of Xavier's funds. Up until that date, October 5,

e 1970, the check for $25,000 due on the delivery of the property
on September 30th had not been received. This, it should be
noted, was the time of Cardinal Cushing's resignation and the

PY appecintment, on September 8th, of Rishop Humberto Medeiros of
Brownsville, Texas, as new Archbishcp of Roston. He was
installed on Octocber 7, 1970.

® Befcre this entrance of a new ecclesiastical figure
into the final unsettled detail on mcney for severance pay, some
reference must be made to Xavier reaction to and acquiescence in

PS the arrangements. That there would be no dcubt on the amplitude
of purposes for which the Xavier property cculd be used from

September 30, 1970, to the end of the 1971 summer, Fr. Callahan
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had this topic checked by lawyers. Wwhile rentals to such groups
as insurance firms were prchibited, any and all Jesuit
educaticnal functicns, if approved by Xavier, were apprcpriate.
Hence the Kickoff Day plannad for Saturday, September 26th, fer
the Province Secondary Schocl Preogram was quite within the terms
for use. There were warnings, if any were needed, against any
remcval cr dispcsiticn of classrocm eguipment. Tractcrs for
cutting aorass were school, nct community, property. PRut
automobiles were at the disposition cof the community for use,
turn-in, or for sale.

wWith the death of Cardinal Cushing on November 2, 1970,
an interview with the new archbishop tcck place. The arrangement
concerning the $25,000 check was explained and, on November 10th,
Mr. Leggat turned over a check for this amocunt and, in return,
received the deed to the property which he then recorded. During
this early November interview, Archbishop Medeircs raised the
possibility of a resurrection, in some form, of Xavier. He had
raguests or pressure from a Dr. Arcide of Concord.

On November 20th Fr. Provincial wrcte at length
concerning the withdrawal from Xavier. He presented the reasons,
for withdrawal of Jesuit presence along with the approbation
received from Fr. General. He added the alternative proposils he
had made to Cardinal éushing and the cardinal's choice. 1In an
explanation of terms covered in this narrative, he indicated that
the cash balance remaining was tc become the possession cf the
province. This would amount to nothing, since, he pointed out,

the province had been subsidizing Xavier and that, for the
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current year, a deficit of $40,000 was expected. Necr had past
debts to the preovince beesn charged against Xavier's current
assets.

Also, in the Ncovember interview the Archbishop had
referred to some interest shcwn in property in Conceord. This, he
was assured, was a reference to the Rose Hawthorne property, not
Xavier's., Fr. Provincial did know that some men in their
sixties, whe had done cclleage and pastoral werk and who were now
retired, had told others c¢f their willingness to serve Xavier.
However, he reiterated that he had never been given such a list,
ncr had he received any individual volunteering. He doubted,
morecver, their ability and readiness to conduct a mcdern
Cathclic high school. 1Inquirers shculd be tcld firmly that there
was no possibility cf continuing a Jesuit presence at Xavier.
This letter appears to have concluded the guestion at the
archiepisccpal level.

Befcre this letter of November 20th tc the archbishop
had been written, a letter had gcne, on November 5th with

apologies for lateness, with a form ad bona alienda informatio

along with data which the laws (Institute) of the Society of
Jesus required to support it. This applicaticn is termed a
reqguest for a sanatio. 1In view of the oral and written
permissicn of the General, the alienation had gone alcng legal
grounds and ended with the decree cf August 19, 1970. 1In the
course of a detailed but concise answer to the questions asked in
the fcrm, it was noted that the student body was beccming almost

exclusively upper middle class and that there were slight funds
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available to prcvide a student mix cf underprivileged and
minority arcups. Ccncerning ths ultimate sale by the archdiccese
of the prcperty, it was verhaps over-buoyantly said that some
cut-of-pocket expenses and accrued province tax would be cared
for, if the sale were sufficiently large. The enclosed form was
dated Octcber 28, 1970, and sent along with the November 5th
letter.

An affirmative answer tc this clear exposition Adid not
serve tc bring a long process to a clecse. T1f previous time had
been spent on United States' legal ramifications, time was ncw to
be spent cn canonical considerations. Fr. General's canonists
needed more factual data. Hew had the property been given? Was
it an outright gift which was now being returned, or was it a
trust given merely fcr directicn and administration? To this
inquiry of December 18, 1970, Fr. Provincial replied on December
31st. The cardinal had transferred ownership withcut any
encumbrance.

The legal steps required in American law had been
applied both in the reception by the Xavier corporatiocn and in
its being relingquished. Since the province was never the cwner,
it was the autoncmcus and self-perpetuating trustees of Xavier
who had the power to return the gift. A point was alsc made of
the very limited sense in which "ownership" cf such gocds
applied. Within a month Fr. General, with thanks for the answer,
gave Fr. Provincal all the necessary faculties in his competence.
Accomplished American cancnists, he added, should be consulted to

see if any recourse to the Holy See was canonically required.
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At this stage of incuiry Fr. Provincial turned to
Fr. Rcbert P. White, S.J., President of Westcn Ccllege,
Cambridoe, who was bcth a civil and canon lawyer. He inguired
whether, in view cf the cutright grant involved, a reccurse was
necessary tc the Holy See. He was not sc¢ ccnvinced himself.

Fr. White's reply, dated February 23rd, occupied scme
five pages. He first set forth the facts as he knew them, and
then ccmmented. He did have cne notable difference in factual
presentation involving two stages, ncoct just cne, by which the
property had be=n given. As he understcod it, the cardinal, as
R. cC. A, R., purchased and gave the prcperty to the
inccrporated Society of Jesus in New England, which in turn gave
it to the Xavier trustees. This gift was without legal
encumbrance in the sense that there was noc mcrtgage or specific
agreement for its return. It was given under a constructive
trust in the sense that the prcperty was to be used for the
secondary education of archdiocesan youth. Hence the property

was given subject to a fiduciam or fidei commissum. When the

province transferred the property tc the Xavier corporation, the
same constructive trust applied. Wwhen the continuation of the
schocl became impossible for either the religious hcuse of Xavier
cr the province, the lands, buildings were deeded back to the
cardinal as corporation sole. After some explanation of
canconical requirements, he concluded in Section D of his letter:

The transfer cf the land and buildings in

Concord, from Xavier High School to the Archdioccese, is

a gift and subject to canon law on alienation, if there

is no contract, agreement or constructive trust (fidei

commissum) requiring its return to the Archdiocese upon
the inability to conduct a seccndary schocl.
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Point F asserted that the presence cf a cecnstructive
trust was evident. The prcvince could not use the property for
any other purpcse than carryina on the secocndary educaticn.
Hence, in view cof the cbligation to transfer back the prcperty,
it was highly questicnable whether reccurse was recuired in this
instance. TIf this cpinion were fcllowed, the next report to the
Congregaticn of Religious wculd cite this reason for the
non-appearance of Xavier property as an asset.

Another coption would be to refer the question to the
Rcston Archdiocese Chancery. 1Its officials might agree and the
actidn could be over. They might disagree on the score that
there wcoculd be a clouded title on prcperty the archdiccese was
then holding. 1TIn the third place, an immediate appeal coulé be
made tc the Hcly See for a sanction of the transfer ad cautelam.
with noc cne questioning the éift, this action would be simple.
Fr. White recommended his second choice, the appeal to the Roston
Chancery. He realized that his own first opinion was at most
probable and not totally convincing.

On March lst, the inquiry was directed to Monsignor
Thomas J. Finnegan, Jr., Chancellor of the Archdiccese of Boston,
to satisfy Roman cancnists on the recent return of the Xavier
property to the R. C. A. B. He was informed that Fr. White
‘had been consulted. While not believing that a recourse tc the
Holy See was needed, Fr. White had suggested that the views of
the chancery be sought. Shculd the archdiocese believe there
coculd be a cloud cn the title of propérty recently returned, the

New England Preovince would request acticen throcugh Fr. General.
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On this same day Fr. Provincial informed Fr. white of this
acticn.

Cn March 10th, a rescvcnse was formulated indicating
that Archbishop redeircs believed it preferable tc have reccurse
tc aveid any future prcblems. A final request went tc Rome cn
rarch 15th asking for the action desired by the archbishcp. On
ray 6th, 1971, Fr. Vincent T. C'Keefe, as Acting Vicar General cf
the Society of Jesus, enclcsed the required rescript from the
Congregation cf Religicus and Secular Institutes, dated March
29th and signed by Fr. Edward Heston, C. S. C., its secretary.
At the same time, Fr. O'Keefe announced that the suppression cf
the Xavier religiocus house had been submitted affirmatively to
those members of the Society's general curia who had the right to
attend a general congregation by reascn of their office. Through
Fr. Gecrge W. Nolan, assistant to the provincial, this
information abcut the rescript and a copy of it was forwarded to
Msgr. Finnegaq on May 11lth, and he acknowledged its rescript with
thanks on May 12, 1971.

In the meantime, various topics arose concerning the
Jesuits remaining for a year at Xavier. These concerned
arrangements for their future ministries and about house
improvements. A preliminary meeting on their future had taken
place as early as the Kickoff Day. Questions arose, too, whether
some changes made in the faculty residence were necessary or only
extravagant. From September, 1970, Fr. Greenler was making a
detailed account of all house items which were ultimately to be

allocated. Scme had already been disposed of to the novices then
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at tieston. Since new hcuses were being e=stablished, provisicns
were made for their r2ceiving articles once the schcol year was
cver. Amcng iese were the prcjected St. Gecrge Street House,
for a small community attached to the Immaculate Ccnception
Church on Harrison Avenue , and }axwell House, which Fr. Joseph
R. N. Maxwell planned with the authorization cf Bishep Cennclly
tc set up cn the Cape in quarters held on an indefinite and free
lcan basis.

The Maxwell House was commodiocus and many valuable
pieces of furniture were allocated to it. The unexpected and
sudden death of Fr. Maxwell in Austria on September 19, 1971,
breought an end tc this plannad apostclic venture. One of the
group whe had jcined it, Fr. Francis V. Sullivan, died on January
11, 1972, after some weeks cof hospitalizaticn. Another picneer
frem the hcuse, Fr. Edward J. Whalen, resided there for a- year.
Then the house was returned tc its cwner and the furnishings
assigned elsewhere in the precvince. Maxwell House, conceived as
an apostclic center, died with its originator, a strcng man
(perhaps toc strong) with considerable clout in the Fall River
Diocese where his uncle, George, had been a prominent pastor. He
had tried to have a larger group in residence for a variety of
pastoral works. Some whem he attempted to assemble there, such
as Archbishop John J. McFEleney, Fr. william E. FitzGerald and
Fr. Joseph C. Moynihan, had declined for perscnal reasons.

By March 29, 1971, Fr. Provincial, sensing that there
had been some tensicn in the Xavier community on the allccaticn

of prcperty, believed some communication necessary to show that
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o

Fr. Callahan was in charage in this area. Fach member cf the
rresent community was also expected to leave the premises as scon
as possible after June 1st, but at the latest by June 15th. They
were tc take with them only perscnal belongings. 1f further
reqguests were received fcr scme of Xavier's dispcsable acods, the
requests shculd first be referred tec the provincial's cffice fer
initial s=2ttlement. When designaticns were made, it was tc be
Fr. Callahan's functicn to arrange fcr ultimate delivery tc the
approved places. <Sheuld not all gecods be disposed of by the end
of August, temporary storage was to be arranged at Westcn.
Since the province could reascnably expect scme formal
and ccnnected narrative on the exodus from Xavier, Fr. Preovincial
himself first proposed a detailed memorandum on items to be
ccvered. Then Fr. George W. Nolan prepared and corrected some
draft statements until a final one was ready by April 7, 1971.
This statement was released in the form of a news item for the
third (April) issue of the recently established SJ News, edited
by Fr. Thomas M. Curran, S.J. The text of Fr. Nclan's statement
was contained in four typed pages. The early history was
detailed, and the acccunt explicitly pointed out that it was
directly to the newly formed Xavier Corpcration that the gift of
land and structure had been given, not first to the province to
give in turn to Xavier. After rehearsing the legal and canonical
stages involved, and indicating the carefully planned
inventories, the statement indicated August 31, 1971, as the date
for the dissolution of the Xavier Corporation. His final remark

indicated that any balances would revert tc the province, but
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warned in the followirg lancuage:

However, this item [balances] represents an
illusory benefit becauss, during the past year, it has
been necessary for the Prcvince tc underwrite a
substantial deficit fcr the Schocl. TIn scme way this
may be thcught cf as a return benefacticn tc the Roman
Catholic Archbishecp of Beston.

That there was a raturn benefacticn by the prcvince
beccmes clear when it is realized that in the return of prcperty
was alsc included the adjoining preoperty cesting the province
$8,300., Loans amounting tc $145,000 and province taxes of
$59,375 were also absorbed by the province. The province houses
and two of its schocls were enriched by schcol and house effects,
the vast amount ¢f which had been purchased by the archdiccese.
Xavier was likewise aided in receiving the $25,000 for severance
pay for its lay staff. Additional charges might have been added
for prevince aid in smaller ways, but these were passed over in
the cause of better feelings on a contrcversial issue.

As the schocel year came to a close, Fr. Provincial
addressed a two-page letter tc the final Jesuit community. He
expressed deep gratitude for its support in the final anguished
months. June 5th was then set as the date for the end of the
Xavier community, and June 30th as the end-date cof the
corperation. Ry August 3lst the property used, rent-free but
with bills paid for light, heat, etc., was made over tc the
archdiccese. Fr. Nolan and Mr. William Davenport, a scholastic,
were tc see to transportation cof gcods. School files were to be

kert with Fr. Callahan at Poston Ccllege High Schoecl. Financial

reccrds of the schoecl would be in the care of Fr. Francis
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J. Dencvan at 01d St. Mary's in the Nerth =nd. FEach memker of
the ccmmunity was invited, by th2 end cf August, tc write up any
reflections on any aspect cf the clcsing. Such czerants weuld go
tc the prcvince archivist, Fr. James E. Pcwers. 2nything that
could be useful fer the archives should alsc be fcrwarded tec hiw.
Nc ccmments were ever offered to the archivist.

Tt remains tc detail the destinatiocn of the members of
the final community. Five joined the PRecston Cecllege High School
community: Fathers Louis St. Onge, Raymond Callahan, Jchn H.
Ccllins, william Doyle and Philip Moriarty. Prother Michael
L. Greenler went tc Campicn College, Jamaica; Fr. Francis
J. Deocnovan to St. “ary's and Fr. Thomas J. Gallagher, who had
joined the community in its final year, went to Cranwell. The
New England scholastics either left the Scciety before the
publication ¢f the next catalogus, or left during the ensuing
school year (1971-72). The last supericr, Fr. Greenler, also
left the Society and arranged to marry.

One might expect that all formalities would be
cencluded with a handing over of the key tc the archbishop on
September 1, 1971. But it was only on May 4, 1972, that there
was entered a ccurt decree dismissing the cause of St. Francis
Xavier Schocl of Concord, Inc., vs. the Attorney General et al.
This dismissal was effective as ¢f May 25, 1972.

Oon May 9, Mr. Francis J. Vaas, as lawyer for the
prcvince, had informed Fr. Provincial that Mr. Dolan, due to the
press cf business, had failed to file the required certificate of

compliance, but was ncw preparing it. Hence, Fr. Callahan was
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asked tc ses that this final step was taken. On June 21, 1972,
rMr. Dolan infcrmed rr. Vaas that, on ray 23rd, the final decree
had been entered by the Supreme Judicial Ccurt. BAs at this time
in tay, 1972, the Xavier Corporatiocn, lcnger-lived than
anticipated, had ccme tc an end. The final decree was signed on
June 21, 1972, by Archbishop Medeires, Fr. Lec J. McGecvern,
represenrting Poston College High Schocl, Fr. Raymond J. Swords,
representing Cranwell School and by William G. Guindcn,
Preovincial.

Lastly, came the payment of legal fees fer Mr. Dolan's
services since his first billing. The charge was $350C. ?Rrc.
H. Frank Cluff, the Province Treasurer, fcrwarded, frcm province

funds, this check for these services. "Tanta molis erat "

When no mcre Jesuits were in residence at Xavier, mail
was gathered by Miss Sheehan tc be forwarded tec or gathered by
Fr. Callahan. Among the last jcurnals ceming by subscription to

the Xavier house library was the English Province Letters and

Notices. That journal, in its truth-telling accounts of English
Jesuits, would probably be more severe on scme individuals than
this narrative has been. This account employed all available
sources and has attempted to cover all factual aspects of an
extended story, while giving expression to some value judgments

and tc leave many more to its readers.















